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January 2, 2019 

Kyle Lang, General Manager 
Reclamation District 537 
PO Box 822 
West Sacramento, CA 95691 

Kenric Jameson, General Manager 
Reclamation District 900 
PO Box 673 
West Sacramento, CA 95691 

Aaron Laurel, City Manager 
City of West Sacramento 
1110 West Capitol Avenue, 3rd Floor 
West Sacramento, CA 95691 

RE: Request for Legal Opinion re: LAFCo Proposal Nos. 925, 926 & 930 

Dear Mr. Lang, Mr. Jameson and Mr. Laurel: 

In evaluating the proposals submitted by the City of West Sacramento, RD 537, 
and RD 900, I have identified two legal issues that may be relevant to the 
Commission’s determination: 

1) What are the legal implications to WSAFCA under the following scenarios:
a. RD 900 and RD 537 become subsidiary districts to the City (LAFCo

Proposal Nos. 925 and 926); and
b. RD 900 annexes the RD 537 territory south of the Sacramento Weir,

resulting in RD 537 existing solely outside the West Sacramento Basin
Levee System (LAFCo Proposal No. 930)?

2) How would creation of RD 900 and RD 537 as subsidiary districts to the City
affect the City’s exposure to liability in the event of a flood event (LAFCo
Proposal Nos. 925 and 926)?

I understand that the parties may have different views on these issues, and LAFCo 
staff could benefit from the parties’ input.  I therefore invite the parties to each 
submit written letter briefs to me by February 28, 2019, discussing the legal 
implication of these two issues.  I do not intend this to be an extensive undertaking, 
and ask that each party wishing to participate limit its submission to 10 pages or 
fewer.  The submission is completely voluntarily, and no party will be penalized if 
it elects not to respond to this request.  Please note that anything submitted will be 
part of the public record. 
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Please feel free to contact me, or Eric May (Commission Counsel, 530-666-8278) if you have any 
questions. 

 
Sincerely, 
 
 
 
Christine M. Crawford, AICP 
Executive Officer 
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MEMORANDUM 

TO: Aaron Laurel, City Manager  
 

FROM: Jeffrey Mitchell, City Attorney 

CC: Charline Hamilton 

DATE: February 25, 2019 

RE: RD 537 and 900 Reorganization 

   
The Yolo County LAFCO has undertaken an examination of various local government service 
providers including Reclamation Districts 537 and 900 located, in part, within the City of West 
Sacramento's boundaries.  As a part of this analysis, LAFCO is considering two reorganization 
proposals.  One proposal involves the two RDs becoming subsidiary districts of the City.  A 
second proposal involves RD 900 annexing the RD 537 territory south of the Sacramento Weir 
with the remainder of RD 537 existing solely outside of the West Sacramento Basin Levee 
System.  Under this second proposal, the City would assume control of all internal drainage 
operations.  LAFCO has posed the following two questions, and asked interested parties for 
their input: 

1. What are the legal implications to WSAFCA under the following scenarios: 

 a. RD 900 and RD 537 become subsidiary districts to the City; and 

 b. RD 900 annexes the RD 537 territory south of the Sacramento Weir, resulting in  
  RD 537 existing solely outside the West Sacramento Basin Levee System? 

2. How would creation of RD 900 and RD 537 as subsidiary districts to the City affect the 
 City's exposure to liability in the event of a flood event? 

The following legal analysis is provided and may be shared with LAFCO and all interested 
parties.   

1. Legal Implication to WSAFCA. 

WSAFCA is a joint powers agency formed by the Joint Exercise of Powers Agreement dated 
July 20, 1994, between the City, RD 900 and RD 537, as amended on October 13, 2011 
(“WSAFCA Agreement”).  The Joint Exercise of Powers Act (Government Code sections 6500-
6599.3) (“JPA Act”) authorizes parties to a joint exercise of powers agreement to establish an 
agency or entity that is separate from the parties.  (See, e.g., Gov. Code § 6503.5.)  
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Accordingly, Section 2 of the WSAFCA Agreement states:  “The Agency shall be a public entity 
separate from the Parties hereto.”  Sections 18 and 19 provide that WSAFCA shall undertake 
planning, developing, designing, acquiring, funding and constructing flood control works and 
facilities.  Section 22 allows WSAFCA to levy assessments for operation and maintenance and 
"for the satisfaction of liabilities imposed against the Agency arising from said Project."  Section 
25 also allows WSAFCA to issue bonds.  In addressing liabilities, Section 29 provides that "[t]he 
debts, liabilities and obligations of the Agency shall be the debts, liabilities or obligations of the 
Agency alone and not of the Parties to this Agreement."  Thus, the WSAFCA Agreement 
contemplates that WSAFCA will engage in project activities, raise the necessary funds and be 
responsible for liabilities related to its actions.  The proposed reorganization would not alter any 
of these rights or responsibilities of WSAFCA. 

In regards to WSAFCA's continued existence, Government Code section 6510 provides that:  
"The agreement may be continued for a definite term or until rescinded or terminated.  The 
agreement may provide for the method by which it may rescinded or terminated by any party."  
In terms of such termination, Section 31 of the WSAFCA Agreement provides that:  “The 
Agency shall continue until this Agreement is rescinded or terminated as herein provided.”  
Section 32 of the WSAFCA Agreement further provides for termination upon unanimous 
consent of the parties.  

The proposed reorganization would not result in rescission or termination of the WSAFCA 
Agreement since all parties, or at least two parties, to the agreement would remain in existence.  
To the extent RD 537 would no longer be a party to the Agreement, Section 34 provides that a 
party may withdraw from the "agency" with the unanimous written consent of all parties.  Section 
34 does not provide that the agreement terminates upon withdrawal of a party.  In fact, it makes 
provision regarding actions by the Agency following a withdrawal, e.g.:  "The Agency may not 
sell, lease, transfer or use any rights of a Party who has withdrawn without first obtaining the 
written consent of the withdrawing member."   

Additionally, as to assignments, Section 36 provides:  "Except as otherwise provided in this 
Agreement, the rights and duties of the Parties may not be assigned or delegated without the 
written consent of all other Parties.  Any attempt to assign or delegate such rights or duties in 
contravention of this Agreement shall be null and void.  Any approved assignment or delegation 
shall be consistent with the terms of any contracts, resolutions, indemnities and other 
obligations of the Agency then in effect."  This assignment clause, and any related restrictions, 
would not be applicable if the RDs remained as subsidiary districts since they would not be 
assigning any rights as a result of the reorganization.  Any rights and obligations of the RDs 
under the Agreement would remain the same.  The City and RDs will continue to function as 
participating members of the WSAFCA JPA in the same manner in which they have participated 
since the establishment of the JPA.  (See Gov. Code § 57534 [on and after being established as 
a subsidiary district, "[t]he district shall continue in existence with all of the powers, rights, 
duties, obligations, and functions provided for by the principal act . . . ."].)   

However, consents would be required if RD 537 were to withdraw from the agreement and any 
of its rights and obligations assigned to other members.  This is consistent with sections 34 and 
36 of the Agreement as noted above.   Additionally, a 2011 Amendment to the Agreement 
recites that:   
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E.  The CVFPB has adopted policy resolution, Resolution 09-17, under which the 
CVFPB will accept indemnification of OMRR&R from a Joint Powers Agency 
which is a local sponsor for a flood control improvement project requiring a permit 
from the CVFPB, without requiring indemnification for OMRR&R from each and 
all of its member agencies if, (i) the JPA provides that it will not be dissolved so 
long as the Joint Powers Agency has made outstanding commitments to the 
CVFPB for OMRR&R and OMRR&R indemnification, or (ii) the member agencies 
of the Joint Powers Agency will provide the foregoing maintenance assurances 
and indemnification prior to the Joint Powers Agency dissolving, or (iii) the Joint 
Powers Agency provides to the CVFPB such other agreements or assurances as 
may be acceptable to the CVFPB. 

F.  The purpose of this Amendment to the JPA is to comply with the CVFPB 
policy resolution referenced in recital E, above, so as to not require 
indemnification for OMRR&R by all of the Member of the WSAFCA. 

The amendment then adopted the required terms restricting termination of the Agreement or 
withdrawal by a party unless the member parties provide assurances to the CVFPB.  Section 
39, as contained with the 2011 amendment, prohibits withdrawal of a Member from WSAFCA if 
there are outstanding Project Commitments "unless such withdrawing party first provides such 
written assurances regarding the Project Commitments as the CVFPB may request."    As 
noted, the reorganization will not result in the termination of the Agreement nor will it result in 
any party withdrawing from the JPA if the RDs were to become subsidiary districts.  However, 
the extent RD 537 withdraws from the Agreement, it would be necessary to determine what 
assurances, if any, the CVFPB would require and whether such conditions would be acceptable 
to the City and RD 900 as the remaining parties to the Agreement. 

2. Implications To City's Liability After Creation Of Subsidiary Districts. 

Under the City's proposal, the RDs would not merge with and be subsumed by the City.  
Instead, they would retain independent existence as subsidiary agencies.  The only change 
would be that the City Council would constitute the RDs governing board rather than having an 
independently elected or appointed board.  The Cortese-Knox-Hertzburg Local Government 
Reorganization Act of 2000, contemplates this type of reorganization and provides for the 
"establishment of a subsidiary district" as an alternative to a merger.  (Gov. Code § 56021.)  A 
"'subsidiary district' means a district in which a city council is designated as, and empowered to 
act as, the ex officio board of directors of the district."  (Gov. Code § 56078.)  Specifically as to 
such subsidiary districts, it provides that:  "[o]n and after the effective date of an order 
establishing a district as a subsidiary district of a city, the city council shall be designated, and 
empowered to act, ex officio, as the board of directors of the district.  The district shall continue 
in existence with all of the powers, rights, duties, obligations, and functions provided for by the 
principal act, except for any provisions relating to the selection or removal of the members of the 
board of directions of the district."  (Gov. Code § 57534, emphasis added.) 

The fact that the City Council would also serve as the governing board for the subsidiary RD 
would not provide a basis for imposition of liability on the City.  As one court confirmed, "[w]ell-
established and well-recognized case law holds that the mere fact that the same body of officers 
acts as the legislative body of two different governmental entities does not mean that the two 
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different governmental entities are, in actuality, one and the same."  (Macy v. City of Fontana 
(2016) 244 Cal.App.4th 1421, 1429.)  Thus, even though two entities may have the same 
governing body, the statutory duties of one cannot be ascribed to the other.  (Id. at 
1430.)  Similarly, another case rejected the argument that "if the same legislative body acts in 
two different governmental capacities, representing two different government entities, there 
must still necessarily be only one legislative body, and consequently, only one (for all intents 
and purposes) governmental entity."  (Pacific States Enterprises, Inc. v. City of Coachella (1993) 
13 Cal.App.4th 1414, 1424.)  As described in another case, the fact that the Los Angeles County 
Board of Supervisors also served as the governing board of the Los Angeles County Flood 
Control District was "a mere fortuitous circumstance" and action by the Board of Supervisors, 
taken when acting as directors of the Flood Control District, is not action taken by or on behalf of 
the County.  (County of Los Angeles v. Continental Corporation (1952) 113 Cal.App.2d 207, 
219-220.)  Thus, these cases support the argument that the City would not be liable for any 
action or inaction of the RD even if the City Council was also the governing board for the RD 
unless an independent basis existed for holding the City liable.1 

3. Implications To City's Liability of the RD’s Proposed Reorganization. 

To the extent that the RD’s proposal would involve having the City take over internal drainage 
functions currently supported by RD 900 and 537, the City's cost and liability could potentially 
increase.  Under this proposal, RD 900 would convey to the City all of RD 900's interest in land, 
whether acquired by grant, dedication, condemnation, or prescriptive use  for ditches canals, 
detention basins, and pumping plants, together with all pumps, motors, switching gear, and 
ancillary equipment reasonably necessary or useful to operate the pumping plant related to 
internal drainage within the boundaries of the City.  RD 900 and 537 contend that there should 
be no cost to the City to operate the drainage facilities, and no increased cost to the 
landowners.  The costs would be covered by RD 900's Benefit Assessment Act of 1982 
assessment, which would be passed to the City to levy and collect pursuant to Government 
Code section 56886(u) as a condition of this change in organization, and a portion of the RD 
537 existing assessment.  The City has not analyzed whether these assessments are adequate 
for the maintenance and operation of the internal drainage functions the City would assume 
under RD's proposal.  However, assuming that the RD's assertions are correct, there should be 
no uncovered cost for the City to operate such drainage facilities.   

As to potential liability, to the extent that the City takes on a larger role in the operation, control 
or maintenance of drainage facilities, the City may potentially incur increased liability if the 
facilities under the City's operation and control were to fail.  (See Arreola v. County of Monterey 
(2002) 99 Cal.App.4th 722, 761.)  However, such liability cannot be automatically assumed 
under any circumstance, and any liability would require a detailed analysis of the causes of any 

                                                
1 Notwithstanding these cases, there are some older cases which have found one agency liable for the 
acts of another agency when they have common governing boards.  (See Oceanside Marina Towers v. 
Oceanside Community Development Commission (1986) 187 Cal.App.3d 735; Nolan v. Redevelopment 
Agency (1981) 117 Cal.App.3d 494.)  These cases have been soundly criticized and not followed by more 
recent decisions.  Accordingly, we believe a strong argument exists that the City would not incur liability 
solely based upon the fact that the City Council was also the governing board of the RD, a subsidiary 
district, and this argument would be supported by recent court decisions.   
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failure and the role played by the City or any other potentially responsible party.  For example, 
simply engaging in routine maintenance or opting not to upgrade facilities may not provide a 
basis for increased liability.  (See Paterno v. State of California (2003) 113 Cal.App.4th 998.)  
Any liability for either the City or RDs would require an examination of what activities they have 
previously undertaken, what agreements they have previously entered into, and the terms under 
which the transfer of facilities to the City occurred.  This liability would not necessarily change 
simply based upon the reorganization. 
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June 7, 2019 

 
VIA ELECTRONIC MAIL 
 
Jeffrey Mitchell 
West Sacramento City Attorney 
400 Capitol Mall, 27th Floor 
Sacramento, CA 95814 
jmitchell@kmtg.com 
 
RE: Follow-Up on Legal Opinion re: Application Nos. 925, 926 & 930 
 
Dear Jeffrey: 
 
I write to invite the City of West Sacramento (“City”) to respond to an issue 
raised in Reclamation Districts 537 and 900 (“RDs”) memorandum to the Yolo 
Local Agency Formation Commission (“LAFCo”) regarding the City of West 
Sacramento’s liability after creation of subsidiary districts pursuant to the 
City’s application to LAFCo.   
 
Opponents of the City’s proposal raised the concern that the City would be 
assuming an unknown amount of liability by taking over operation of the RDs’ 
levees.1  The City and RDs’ memos agree that the City would not assume the 
RDs’ liabilities if they became subsidiary districts merely by virtue of their 
shared boards.2  However, the RDs go on to discuss the potential for the City 
to be held directly liable for its substantial participation in flood-prevention 
activities.  The RDs argue that the City’s close connection with the subsidiary 
districts could increase the chance the City would face liability as the City 
became more involved in flood control after LAFCo approved the City’s 
proposal. 
 
Because the issue of enhanced direct liability was not squarely discussed in 
the City’s memo, LAFCo would benefit from learning the City’s position 
regarding the RDs’ argument.  Inverse condemnation liability may attach to a  

                                                
1 See Sacramento Bee, Could West Sacramento be forced to pay up if the river floods.  
Mayor and residents disagree (June 18, 2018), available at 
https://www.sacbee.com/news/local/article213303629.html (“Chief among residents' 
concerns is that the city could possibly be liable for flood damages if levees were to 
break.”).  
2 The City’s memorandum concludes that “the City would not be liable for any action or 
inaction of the RD even if the City Council was also the governing board for the RD 
unless an independent basis existed for holding the City liable.”  See City Memo at 4.  
Similarly, the RDs state that “the City is unlikely to be liable for the conduct of the 
consolidated subsidiary district absent facts supporting direct liability….”  See RDs’ 
Memo at 2. 

https://www.sacbee.com/news/local/article213303629.html
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public entity “if the entity substantially participated in the planning, approval, construction, or 
operation of a public project or improvement that proximately cause injury to the private 
property.”  Arreola v. County of Monterey, 99 Cal. App. 4th 722, 761 (2002).  What constitutes 
“public participation” can vary from case to case.  Experience shows that plaintiffs following a 
significant flood event will seek to recover damages from any agency that is even tangentially 
involved in flood control activities.  It is therefore possible that the City already has some “power 
to control or direct” certain flood-control activities that could expose it to liability.   
 
The RDs raise the point that making the RDs into subsidiary districts could provide the City with 
additional power over the subsidiary districts and their flood control infrastructure and activities, 
possibly increasing the exposure to liability.  The RDs argue that the City’s control would 
increase over time, and the distinction between the City and its subsidiary districts would 
diminish.  This may or may not come true, because maintaining the distinct nature of its 
subsidiary districts would largely be left to the City, which would be in the best position to 
balance operational considerations with the risk of liability and could take measures to allocate 
those risks.   
 
Given that the question of liability has been one of the focal points of the City’s application, we 
invite the City to respond to the RDs’ memo on the question of whether establishing subsidiary 
districts might increase the likelihood of direct liability for the City.  In addition, we invite the City 
to describe what steps (e.g. financial, staffing, etc.) it plans to take as part of its plan for services 
to segregate liability within the subsidiary districts without exposing the City to direct liability. 
 
I ask that the City provide its response, if any, by June 21, 2019, to allow LAFCo staff sufficient 
time to analyze the issue.  As before, the submission is completely voluntarily, and the City will 
not be penalized if it elects not to respond to this request.  Please also note that anything 
submitted will be included with the City and RDs’ memos in the public record.3 
 
Please contact me directly if you have any questions or if I can offer any clarification. 

 
Sincerely, 
 
 
 
Eric May 
Yolo LAFCo Commission Counsel  

 
 
CC: Christine Crawford (Christine.Crawford@yolocounty.org) 

James Day, Jr. (jday@daycartermurphy.com) 
 

                                                
3 I am not sending a similar request to the RDs because I felt that their memorandum addressed the issue 
of direct liability and I wanted to give the City an opportunity to respond.  Of course, nothing herein 
precludes the RDs from providing additional analysis on the issue if they wish to submit it for LAFCo’s 
consideration.  I just ask that it be provided by June 21, 2019, as well. 
















